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Summary

Despite the Commission’s seeming enthusiasm for a SWAT team like approach to

enforcement of new subparagraph 325(b)(3)(C)(ii), the Commission should refrain from

adopting detailed, intrusive rules to govern the negotiations between satellite carriers

and local television stations. At most, the Commission should adopt broad, general

rules, which confirm the statutory prohibitions and establish the Commission’s

oversight of the negotiating process. Congress never contemplated such a heavy-

handed intrusion into the marketplace. It included a provision which includes only two

narrow prohibitions. Only an exclusive agreement or a refusal to negotiate in good

faith are forbidden. Neither prohibition may be implemented in a fashion which

defeats this basic purpose of Section 325. Furthermore, no reason exists to do so. Local

television stations are saddled with no disincentive to grant retransmission consent. No

characteristic of the marketplace gives local television stations any bargaining

advantage vis-a-vis satellite carriers. No history of frustrated negotiations exists. The

Commission, therefore, should tread lightly and overcome the temptation to adopt

detailed, intrusive rules to implement the new provision.

In particular, the Commission has no authority to compel agreement or impose

terms on the parties. In establishing the retransmission consent provision, Congress

intended to permit stations to withhold consent for the retransmission of their signals.

Requiring a local television station to grant retransmission consent to a satellite carrier

would read the section as a whole out of existence. Finally, the Commission should not

become the retransmission consent “rate court.” The potential administrative burden

would be intolerable. More to the point, Congress intended to leave the price, terms,
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and conditions of retransmission consent negotiations to the marketplace, rather than

government rate setting. Therefore, the Commission’s authority stops at the point of

compelling parties to negotiate.

 Additionally, before the Commission intervenes, it must be presented with a

bona fide complaint which provides sufficient reason for additional inquiry. A

meaningful burden must be placed on the complainant to show the need to go forward,

as well as the ultimate proof that a violation occurred. Otherwise, the complaint itself

then becomes a less than subtle form of intimidation by a satellite carrier, employed in

the hope of driving the price below a marketplace or compensatory level. Therefore, the

complaint process must not be structured to encourage complaints.

The duty to negotiate in good faith should apply to both parties in a

retransmission consent negotiation. With respect to satellite carriers, this is not a

situation where either party has any inherent bargaining advantage. It is not a situation

where either party has any incentive to resist making an agreement. It is not a situation

where the marketplace may be characterized as other than competitive. Therefore,

placing an equal burden on both sides to negotiate in good faith makes sense.

Finally, no reason exists to require separate retransmission consent negotiations or

agreements when two stations in the same market share a common owner. First,

duopolies do not possess sufficient market power to exert anticompetitive pressure in

the local market. Second, in adopting the retransmission consent provision, Congress

envisioned that local television stations might seek to assure carriage of other program

channels in lieu of cash consideration for the right to retransmit their signals.
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ALTV, therefore, urges the Commission to confine its actions in this proceeding to

those which are legally authorized and factually justified. This is no time for the

Commission to embark on an unauthorized, unwarranted crusade to promote

competition to cable television by insisting that local television stations subsidize

satellite carriers.

Moreover, Congress intended that local television stations be compensated for

their signals in a manner which reflects the value of their signals to MVPDs. It never

suggested that satellite carriers be insulated from the marketplace it created to assure

stations the opportunity to secure just compensation. ALTV, therefore, submits that the

Commission refrain from adopting any substantive or procedural rule which would

defeat the full intent of Section 325 or handicap local television stations in their efforts

to maintain a high quality, ubiquitous, free video program service for all viewers.
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,Q WKLV SURFHHGLQJ WKH &RPPLVVLRQ DSSHDUV SRLVHG WR GRQ WKH VWULSHG VKLUW RI D UHIHUHH� PHQDFLQJO\ JUDVS WKH \HOORZ IODJ LQ LWV

SRFNHW� DQG UDQJH IUHHO\ DPLGVW DQG ZLWKLQ UHWUDQVPLVVLRQ FRQVHQW QHJRWLDWLRQV� UHDG\ WR SHQDOL]H WKH VOLJKWHVW IOLQFK DV

²LOOHJDO SURFHGXUH�³ 7KH $VVRFLDWLRQ RI /RFDO 7HOHYLVLRQ 6WDWLRQV� ,QF� �²$/79³�� UHVSHFWIXOO\ VXEPLWV WKDW D PRUH PHDVXUHG

UHVSRQVH LV LQ RUGHU�
�
2QO\ ZKHQ WKH SOD\HUV DFWXDOO\ JR RXW RI ERXQGV VKRXOG WKH &RPPLVVLRQ VWHS LQ DQG LQVLVW WKDW SOD\

UHPDLQ LQ ERXQGV� $Q\WKLQJ PRUH LQWUXVLYH ZRXOG EH HSLWRPL]H WKH VRUW RI UHJXODWRU\ VROXWLRQ WR D QRQ�H[LVWHQW SUREOHP

FRQVLGHUHG DQDWKHPD E\ UHYLHZLQJ FRXUWV�
�
1RWKLQJ VXJJHVWV WKDW D PDUNHWSODFH IDLOXUH LV LPPLQHQW� )XUWKHUPRUH� &RQJUHVV

LQ QR ZD\ LQYLWHG WKH &RPPLVVLRQ WR DFW LQ D KHDY\�KDQGHG IDVKLRQ� $/79� WKHUHIRUH� XUJHV UHVWUDLQW�

,Q OLJKW RI WKH OHJDO OLPLWV DQG PDUNHWSODFH FKDUDFWHULVWLFV VHW IRUWK EHORZ� WKH &RPPLVVLRQ VKRXOG UHIUDLQ IURP

DGRSWLQJ GHWDLOHG� LQWUXVLYH UXOHV WR JRYHUQ WKH QHJRWLDWLRQV EHWZHHQ VDWHOOLWH FDUULHUV DQG ORFDO WHOHYLVLRQ VWDWLRQV� $W PRVW

WKH &RPPLVVLRQ VKRXOG DGRSW EURDG� JHQHUDO UXOHV� ZKLFK FRQILUP WKH VWDWXWRU\ SURKLELWLRQV DQG HVWDEOLVK WKH &RPPLVVLRQµV

RYHUVLJKW RI WKH QHJRWLDWLQJ SURFHVV� DV IROORZV�

Á 1R HODERUDWH DQDO\WLFDO IUDPHZRUN OLNH WKDW HPSOR\HG LQ HQIRUFLQJ WKH FROOHFWLYH EDUJDLQLQJ REOLJDWLRQV RI

HPSOR\HUV DQG XQLRQV XQGHU WKH 7DIW�+DUWOH\ $FW VKRXOG EH DGRSWHG�

Á 1R GHWDLOHG UHJXODWLRQV OLNH WKRVH DSSOLFDEOH WR LQFXPEHQW ORFDO H[FKDQJH FDUULHUV �,/(&V� RU OLNH WKH FDEOH SURJUDP DFFHVV

UXOHV GHILQLQJ VSHFLILF DFWLRQV ZKLFK ZRXOG EH FRQVLGHUHG YLRODWLRQV RI D ORFDO WHOHYLVLRQ VWDWLRQµV

REOLJDWLRQ WR QHJRWLDWH LQ JRRG IDLWK VKRXOG EH DGRSWHG�

Á $Q\ GHILQLWLRQ RI JRRG IDLWK DGRSWHG E\ WKH &RPPLVVLRQ VKRXOG GR QR PRUH WKDQ UHIOHFWEDVLF FRQWUDFW ODZ VWDQGDUGV RI JRRG

IDLWK�

Á 7KH GXW\ WR QHJRWLDWH LQ JRRG IDLWK VKRXOG QRW EH VWUHWFKHG LQWR D GXW\ WR UHDFK DJUHHPHQW RU WR DXWKRUL]H WKH &RPPLVVLRQ WR

VHW WKH SULFH� WHUPV� RU FRQGLWLRQV RI UHWUDQVPLVVLRQ FRQVHQW DJUHHPHQWV�

Á 7KH UXOHV VKRXOG DSSO\ WKH GXW\ WR QHJRWLDWH LQ JRRG IDLWK WR WKH VDWHOOLWH FDUULHU DV ZHOO DV WKH ORFDO WHOHYLVLRQ VWDWLRQ�

                    

$/79 LV D QRQ SURILW� LQFRUSRUDWHG DVVRFLDWLRQ RI ORFDO EURDGFDVW WHOHYLVLRQ VWDWLRQV� $/79µV PHPEHUVKLS LV OLPLWHG WR VWDWLRQV

QRW DIILOLDWHG ZLWK WKH $%&� &%6� RU 1%& WHOHYLVLRQ QHWZRUNV�

+RPH %R[ 2IILFH Y� )&&���� )� �G � �'�&� &LU� ������
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Á 7KH EXUGHQ RI SURRI LQ DQ\ HQIRUFHPHQW SURFHHGLQJ VKRXOG UHPDLQ RQ WKH FRPSODLQDQW�

Á 1R UXOH VKRXOG SURKLELW D FRPPRQ RZQHU RI WZR ORFDOWHOHYLVLRQ VWDWLRQV LQ WKH VDPH PDUNHW IURP QHJRWLDWLQJ D MRLQW

UHWUDQVPLVVLRQ FRQVHQW DJUHHPHQW�

,� 7KH &RPPLVVLRQ 2XJKW 5HIUDLQ IURP $GRSWLQJ D 'HWDLOHG� ,QYDVLYH 5HJXODWRU\ 6FKHPH WR ,PSOHPHQW 6HFWLRQ

����%�����&��LL��

7KLV SURFHHGLQJ LV RQH LQ ZKLFK WKH &RPPLVVLRQ PD\ IDOO YLFWLP WR D RQH GLPHQVLRQDO DQDO\VLV XQZRUWK\ RI UDWLRQDO GHFLVLRQ

PDNLQJ DQG EODWDQWO\ DW RGGV ZLWK LWV VWDWXWRU\ PDQGDWH� $ EOLQG� VLQJXODU SXUVXLW RI FRPSHWLWLRQ WR FDEOH �� DV FULWLFDO DV WKDW

JRDO PD\ EH �� PLJKW ZHOO GULYH WKH &RPPLVVLRQ WR DGRSW VXFK DQ LPSRVLQJ UHJXODWRU\ VFKHPH WR HQIRUFH WKH VWDWXWH WKDW ORFDO

WHOHYLVLRQ VWDWLRQV ZLOO EH EOXGJHRQHG LQWR JUDQWLQJ UHWUDQVPLVVLRQ FRQVHQW WR VDWHOOLWH FDUULHUV DW KLJKO\ GLVFRXQWHG�

QRQFRPSHQVDWRU\ SULFHV RU RWKHU SDWHQWO\ XQIDYRUDEOH WHUPV� 6XFK DQ DSSURDFK ZRXOG IDLO WR WDNH LQWR DFFRXQW WKH ODUJHU

SXEOLF LQWHUHVW SLFWXUH DQG WKH EURDGHU UHVSRQVLELOLWLHV ODLG RQ WKH &RPPLVVLRQ LQ 6HFWLRQ ��� DQG WKH &RPPXQLFDWLRQV $FW DV D

ZKROH� 7KHUHIRUH� $/79 XUJHV WKH &RPPLVVLRQ WR VWHS EDFN DQG ORRN QRW RQO\ DW WKH QHZ FODXVH LQ 6HFWLRQ ���� EXW DOVR DW WKH

IDFWV� QHLWKHU RI ZKLFK MXVWLILHV D GHWDLOHG� LQYDVLYH UHJXODWRU\ VFKHPH WR LPSOHPHQW QHZ FODXVH �LL� RI VXESDUDJUDSK �&� RI

SDUDJUDSK ��� RI VXEVHFWLRQ �E� RI VHFWLRQ ����
�

$� 'HWDLOHG 6WDQGDUGV 6KRXOG %H $YRLGHG LQ )DYRU RI WKH %URDG� *HQHUDO 3URVFULSWLRQV LQ WKH 6WDWXWH�

                    

$/79 DW WKLV WLPH VXEPLWV WKDW WKH &RPPLVVLRQ VKRXOG DGRSW D QHZ SURYLVLRQ LQ LWV VDWHOOLWH UXOHV WR LPSOHPHQW 6HFWLRQ

����E�����&��LL�� 7KH IRFXV RI &RQJUHVVLRQDO FRQFHUQ LQ DGRSWLQJ 6HFWLRQ ����E�����&��LL� ZDV WKH WKUHDW WRVDWHOOLWH FDUULHUVµ

HIIRUWV WR GHYHORS ORFDO�LQWR�ORFDO VHUYLFH LQ WKH HYHQW ORFDO WHOHYLVLRQ VWDWLRQV DWWHPSWHG WR KLGH EHKLQG H[FOXVLYH

UHWUDQVPLVVLRQ FRQVHQW DJUHHPHQWV RU VLPSO\ UHIXVHG WR QHJRWLDWH ZLWK VDWHOOLWH FDUULHUV FRQFHUQLQJ UHWUDQVPLVVLRQ

FRQVHQW� $V 6HQDWRU .RKO REVHUYHG ZKHQ WKH 6HQDWH SDVVHG WKH ELOO� WKH H[FOXVLYLW\ SURYLVLRQ KDG LWV JHQHVLV LQ ²WKH EHOLHI WKDW

WKHUH H[LVWV XQHTXDO EDUJDLQLQJ SRVLWLRQV EHWZHHQ WKH EURDGFDVWHUV DQG WKHVDWHOOLWH FRPSDQLHV�³ ��� &RQJ� 5HF� 6����� �GDLO\

HG� 1RYHPEHU ��� ������VWDWHPHQW RI 6HQ� .RKO� >HPSKDVLV VXSSOLHG@� 1R VXFK WKUHDW KDV EHHQ SHUFHLYHG ZLWK UHVSHFW WR

QHJRWLDWLRQV EHWZHHQ FDEOH RSHUDWRUV RU RWKHU 093'V DQG ORFDO WHOHYLVLRQ VWDWLRQV� :LWK UHVSHFW WR FDEOH V\VWHPV� ORFDO

WHOHYLVLRQ VWDWLRQV KDYH QHLWKHU WKH EDUJDLQLQJ SRZHU QRU WKH LQFHQWLYH WR UHIXVH WR QHJRWLDWH LQ JRRG IDLWK� �$V QRWHG�LQIUD�

DQG ZLWK GXH UHVSHFW WR &RQJUHVV� $/79 ZRXOG FKDOOHQJH WKH QRWLRQ WKDW ORFDO WHOHYLVLRQ VWDWLRQV KDYH DQ\ VXFK LQFHQWLYHV RU

EDUJDLQLQJ SRZHU YLV�D�YLV VDWHOOLWH FDUULHUV�� &DEOH V\VWHPV UHPDLQ ORFDO PRQRSROLHV ZLWK HQRUPRXV PDUNHW DQG EDUJDLQLQJ

SRZHU� :LWK LQ H[FHVV RI �� SHU FHQW SHQHWUDWLRQ LQ PRVW DUHDV� WKH\ DUH DQ HVVHQWLDO OLIHOLQH IRU ORFDO WHOHYLVLRQ VWDWLRQV�

,QGHHG� WKH FRQFHUQ KDV EHHQ WKDW FDEOH V\VWHPV ZRXOG XVH WKHLU OHYHUDJH LQ WKH PDUNHW WR H[WUDFW H[FOXVLYH UHWUDQVPLVVLRQ

DJUHHPHQWV IURP ORFDO VWDWLRQV� WKHUHE\ GHSULYLQJ SRWHQWLDO FRPSHWLWRUV RI DFFHVV WR WKH ORFDO VWDWLRQµV VLJQDO� 7KH

&RPPLVVLRQ� WKHUHIRUH DGRSWHG D SURKLELWLRQ RQ H[FOXVLYH UHWUDQVPLVVLRQ FRQVHQW DJUHHPHQWV EHWZHHQ ORFDO WHOHYLVLRQ

VWDWLRQV DQG 093'V� �� &)5 �������P�� 7KHUHIRUH� WKH &RPPLVVLRQ LQ WKH SUHVHQW SURFHHGLQJ ZRXOG IROORZ D EHWWHU OHDG WR

DGRSW UXOHV ZKLFK SULPDULO\ DGGUHVV &RQJUHVVµV FRQFHUQ DERXW LPSOHPHQWDWLRQ RI ORFDO�LQWR�ORFDO VHUYLFH�
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'HVSLWH WKH &RPPLVVLRQµV VHHPLQJ HQWKXVLDVP IRU D 6:$7 WHDP OLNH DSSURDFK WR HQIRUFHPHQW RI QHZ VXESDUDJUDSK

����E�����&��LL�� &RQJUHVV QHYHU FRQWHPSODWHG VXFK D KHDY\�KDQGHG LQWUXVLRQ LQWR WKH PDUNHWSODFH� ,W LQFOXGHG D SURYLVLRQ

ZKLFK LQFOXGHV RQO\ WZR QDUURZ SURKLELWLRQV� 2QO\ DQ H[FOXVLYH DJUHHPHQW RU D UHIXVDO WR QHJRWLDWH LQ JRRG IDLWK DUH

IRUELGGHQ� (YHQ WKHVH SURKLELWLRQV DUH LQFOXGHG LQ DQG OLPLWHG E\ D VHFWLRQ GHVLJQHG SULPDULO\ WR DVVXUH WKDW ORFDO WHOHYLVLRQ

VWDWLRQV DUH FRPSHQVDWHG IRU WKH YDOXH RI WKHLU VLJQDOV WR 093'V� 1HLWKHU SURKLELWLRQ PD\ EH LPSOHPHQWHG LQ D IDVKLRQ ZKLFK

GHIHDWV WKLV EDVLF SXUSRVH RI 6HFWLRQ ���� )XUWKHUPRUH� QR UHDVRQ H[LVWV WR GR VR� /RFDO WHOHYLVLRQ VWDWLRQV DUH VDGGOHG ZLWK

QR GLVLQFHQWLYH WR JUDQW UHWUDQVPLVVLRQ FRQVHQW� 1R FKDUDFWHULVWLF RI WKH PDUNHWSODFH JLYHV ORFDO WHOHYLVLRQ VWDWLRQV DQ\

EDUJDLQLQJ DGYDQWDJH YLV�D�YLV VDWHOOLWH FDUULHUV� 1R KLVWRU\ RI IUXVWUDWHG QHJRWLDWLRQV H[LVWV� 7KH &RPPLVVLRQ� WKHUHIRUH�

VKRXOG WUHDG OLJKWO\ DQG RYHUFRPH WKH WHPSWDWLRQ WR DGRSW GHWDLOHG� LQWUXVLYH UXOHV WR LPSOHPHQW WKH QHZ SURYLVLRQ�

�� 7KH 0DQGDWH RI WKH 6WDWXWH ,V 7LJKWO\ &LUFXPVFULEHG�

D� 6HFWLRQ ����E�����&��LL� 'RHV 1RW 2YHUZULWH WKH 2YHUDUFKLQJ 3XUSRVH RI 6HFWLRQ ����

&RQJUHVV JUDQWHG WKH &RPPLVVLRQ RQO\ OLPLWHG VXSHUYLVRU\ DXWKRULW\ RYHU UHWUDQVPLVVLRQ FRQVHQW QHJRWLDWLRQV LQ WKH FRQWH[W

RI D SURYLVLRQ HVWDEOLVKHG SULPDULO\ WR DVVXUH WKDW ORFDO WHOHYLVLRQ VWDWLRQV ZHUH FRPSHQVDWHG SURSHUO\ IRU WKH XVH RI WKHLU

VLJQDOV E\ 093'V� $W WKH RXWVHW� $/79 UHVSHFWIXOO\ UHPLQGV WKH &RPPLVVLRQ WKDW QHZ SDUDJUDSK �E�����&� RI 6HFWLRQ ��� PXVW

QRW EH FRQVWUXHG WR XQGHUPLQH WKH SXUSRVH RI WKH VHFWLRQ DV D ZKROH�

7KH &RPPLVVLRQ SURSHUO\ LV FRQFHUQHG DERXW SURPRWLQJ FRPSHWLWLRQ WR FDEOH WHOHYLVLRQ�
�
1R RQH� OHDVW RI DOO $/79� ZRXOG TXDUUHO ZLWK

LQVWLOOLQJ QHZ FRPSHWLWLRQ LQWR D YLGHR PDUNHWSODFH ZKHUH FDEOH FRQWLQXHV WR HQMR\ QHDU PRQRSRO\ �DQG PRQRSVRQ\�

GRPLQDQFH� +RZHYHU� $/79 LV FRQFHUQHG WKDW WKH &RPPLVVLRQ KDV ORVW VLJKW RI WKH IXQGDPHQWDO� RYHUDUFKLQJ SXUSRVH RI

6HFWLRQ ���� ,Q DGRSWLQJ WKH IXQGDPHQWDO UHWUDQVPLVVLRQ FRQVHQW UHTXLUHPHQW� &RQJUHVV VRXJKW WR DVVXUH ORFDO WHOHYLVLRQ

VWDWLRQV WKH RSSRUWXQLW\ WR VHFXUH WKH FRPSHQVDWLRQ IRU WKH YDOXH RI WKHLU VLJQDO WR 093'V� 7KXV� IRFXVLQJ WKHQ RQ FDEOH

WHOHYLVLRQ V\VWHPVµ XVH RI WKH VLJQDOV RI ORFDO WHOHYLVLRQ VWDWLRQV� WKH 6HQDWH UHSRUW DFFRPSDQ\LQJ WKH UHWUDQVPLVVLRQ FRQVHQW

SURYLVLRQ XOWLPDWHO\ HQDFWHG VWDWHG�

%URDGFDVW VLJQDOV� SDUWLFXODUO\ ORFDO EURDGFDVW VLJQDOV� UHPDLQ WKH PRVW SRSXODU SURJUDPPLQJ FDUULHG RQ FDEOH V\VWHPV�

UHSUHVHQWLQJ URXJKO\ WZR�WKLUGV RI WKH YLHZLQJ WLPH RQ WKH DYHUDJH FDEOH V\VWHP� ,W IROORZV ORJLFDOO\� WKHUHIRUH� WKDW D YHU\

VXEVWDQWLDO SRUWLRQ RI WKH IHHV ZKLFK FRQVXPHUV SD\ WR FDEOH V\VWHPV LV DWWULEXWDEOH WR WKH YDOXH WKH\ UHFHLYH IURP ZDWFKLQJ

EURDGFDVW VLJQDOV�
�

7KH 6HQDWH &RPPLWWHH ZDV WURXEOHG WKDW� ²FDEOH V\VWHPV XVH WKHVH VLJQDOV ZLWKRXW KDYLQJ WR VHHN WKH SHUPLVVLRQ RI WKH

RULJLQDWLQJ EURDGFDVWHU RU KDYLQJ WR FRPSHQVDWH WKH EURDGFDVWHU IRU WKH YDOXH LWV SURGXFW FUHDWHV IRU WKH FDEOH RSHUDWRU�³
�

,Q YLHZ RI WKLV VWDWH RI DIIDLUV� WKH FRPPLWWHH GLG ²QRW EHOLHYH WKDW SXEOLF SROLF\ VXSSRUWV D V\VWHP XQGHU ZKLFK EURDGFDVWHUV
                    

1RWLFH DW ���

6� 5SW� ������� ���G &RQJ�� �G 6HVV� �� �������

,G�
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LQ HIIHFW VXEVLGL]H WKH HVWDEOLVKPHQW RI WKHLU FKLHI FRPSHWLWRUV�³
�
,QGHHG� LW FRQFOXGHG WKDW WKH DEVHQFH RI UHWUDQVPLVVLRQ

FRQVHQW ZLWK UHVSHFW WR FDEOH ²FUHDWHG D GLVWRUWLRQ LQ WKH YLGHR PDUNHWSODFH ZKLFK WKUHDWHQV WKH IXWXUH RI RYHU�WKH�DLU

EURDGFDVWLQJ�³
�
&RQVHTXHQWO\� WKH &RPPLWWHH UHSRUWHG DQG &RQJUHVV HQDFWHG 6HFWLRQ ����E���� ZKLFK JUDQWHG ORFDO WHOHYLVLRQ

VWDWLRQV DXWKRULW\ ²WR FRQVHQW RU ZLWKKROG FRQVHQW IRU WKH UHWUDQVPLVVLRQ RI >WKHLU@ EURDGFDVW VLJQDO>V@�³
�
$V WKH 6HQDWH

&RPPLWWHH REVHUYHG DW WKH WLPH� ²7KH ULJKW WRFRQWURO UHWUDQVPLVVLRQ DQG WR EH FRPSHQVDWHG IRU RWKHUV XVH RI WKHLU VLJQDOV

KDV DOZD\V EHHQ D SDUW RI EURDGFDVW UHJXODWLRQ�³
��
7KH &RPPLVVLRQµV GLVFUHWLRQ� WKHUHIRUH� PD\ WDNH LWV FXH IURP WKH

QDUURZHU SXUSRVH RI 6HFWLRQ ����E�����&��LL�� EXW RQO\ ZLWKLQ WKH SROLF\ SHULPHWHU HVWDEOLVKHG LQ 6HFWLRQ ��� LQ LWV HQWLUHW\� DV

FOHDUO\ HQXQFLDWHG E\ &RQJUHVV LQ ���� DQG ����� ,Q VKRUW� ORFDO WHOHYLVLRQ VWDWLRQVµ ULJKWV WR FRQWURO DQG JDLQ FRPSHQVDWLRQ XVH

RI WKHLU VLJQDOV PXVW QRW EH LPPRODWHG LQ D VKRUW�VLJKWHG VDFULILFH DW WKH DOWDU RI SURPRWLQJ FRPSHWLWLRQ WR FDEOH�

7KH VDPH FRQVLGHUDWLRQV ZKLFK SURPSWHG &RQJUHVV WR DPHQG WKH UHWUDQVPLVVLRQ FRQVHQW SURYLVLRQ LQ ���� DUH MXVW DV

DSSOLFDEOH WR VDWHOOLWH FDUULHUV WRGD\� /RFDO�LQWR�ORFDO LV YDOXDEOH WR VDWHOOLWH FDUULHUV� $OUHDG\� WKH\ DUH VHOOLQJ WKH ORFDO�LQWR�

ORFDO FRPSRQHQW DV D GLVWLQFW VHUYLFH RU WLHU DW DQ DGGLWLRQDO FKDUJH� (FKR6WDU� IRU H[DPSOH� FKDUJHV ����� SHU PRQWK IRU LWV

ORFDO�LQWR�ORFDO VHUYLFH LQ :DVKLQJWRQ� '�&�
��
$OUHDG\� VDWHOOLWH PDUNHWLQJ UHSRUWV VKRZ VXEVFULEHU LQFUHDVHV EHOLHYHG

                    

,G�

,G� ,Q WKLV UHJDUG� WKH 6HQDWH &RPPLWWHH DOVR REVHUYHG� ²WKH LQWHQW ��� LV WR HQVXUH WKDW RXU V\VWHP RI IUHH EURDGFDVWLQJ UHPDLQ

YLEUDQW� DQG QRW EH UHSODFHG E\ D V\VWHP ZKLFK UHTXLUHV FRQVXPHUV WR SD\ IRU WHOHYLVLRQ VHUYLFH�³,G� DW ���

,G� DW ���

,G� DW ��� ,QGHHG� WKH &RPPLWWHH DOVR UHOLHG RQ WKH OHJLVODWLYH KLVWRU\ RI WKH RULJLQDO UHWUDQVPLVVLRQ FRQVHQW UHTXLUHPHQW�

VWDWLQJ WKDW�

6HFWLRQ ��� QRZ SURYLGHV� LQ SHUWLQHQW SDUW� �QRU VKDOO DQ\ EURDGFDVWLQJ VWDWLRQ UHEURDGFDVW WKH SURJUDP RU DQ\ SDUW
WKHUHRI RI DQRWKHU EURDGFDVWLQJ VWDWLRQ ZLWKRXW WKH H[SUHVV DXWKRULW\ RI WKH RULJLQDWLQJ VWDWLRQ�� 7KH &RPPLWWHH EHOLHYHV�
EDVHG RQ WKH OHJLVODWLYH KLVWRU\ RI WKLV SURYLVLRQ� WKDW &RQJUHVV LQWHQW ZDV WR DOORZ EURDGFDVWHUV WR FRQWURO WKH XVH RI WKHLU
VLJQDOV E\ DQ\RQH HQJDJHG LQ UHWUDQVPLVVLRQ E\ ZKDWHYHU PHDQV� ,QGHHG� LQ GLVFXVVLQJ ZKDW EHFDPH VHFWLRQ ��� GXULQJ WKH
GHEDWHV RQ WKH 5DGLR $FW RI ����� 6HQDWRU 'LOO PDGH VSHFLILF UHIHUHQFH WR WKH XVH RI EURDGFDVW VLJQDOV E\ WKH �ZLUHG
ZLUHOHVV�� ZKLFK DSSHDUV WR KDYH EHHQ D UHIHUHQFH WR DQ HDUO\ IRUP RI FDEOH WUDQVPLVVLRQ RI UDGLR VLJQDOV�

,G� DW �� >FLWDWLRQV RPLWWHG@�

6HH 'LVK 1HWZRUNµV ZHEVLWH� KWWS���ZZZ�GLVKQHWZRUN�FRP�SURJUDPPLQJ�ORFDO�GF�+70� ZKLFK RIIHUV IRXU :DVKLQJWRQ� '�&��

DIILOLDWHV IRU ����� SHU PRQWK� 3HUKDSV� LW RQO\ VWDWHV WKH SDLQIXOO\ REYLRXV WR QRWH WKDW D VWDWLRQ ZKLFK UHFHLYHG D QLFNHO SHU

VXEVFULEHU SHU PRQWK ZRXOG EH OHDYLQJ WKH VDWHOOLWH FDUULHU ZLWK QHDUO\ �� SHU FHQW RI WKH IHH FKDUJHG WKH VXEVFULEHU�
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DWWULEXWDEOH WR QHZ ORFDO�LQWR�ORFDO VHUYLFH
��
7KLV� RI FRXUVH� LV FRQVLVWHQW ZLWK VDWHOOLWH FDUULHUVµ WHVWLPRQ\ EHIRUH &RQJUHVV

XUJLQJ HVWDEOLVKPHQW RI D QHZ VWDWXWRU\ FRS\ULJKW OLFHQVH IRU ORFDO�LQWR�ORFDO VHUYLFH�
��
7KH SXUSRVH RI WKH UHWUDQVPLVVLRQ

FRQVHQW SURYLVLRQ LQ VXFK FLUFXPVWDQFHV� DJDLQ� LV WR SHUPLW ORFDO WHOHYLVLRQ VWDWLRQV WR HQMR\ FRPSHQVDWLRQ IRU WKH H[WUD

YDOXH IORZLQJ WR VDWHOOLWH FDUULHUV YLD XVH RI WKHLU VLJQDOV� 1HZ FODXVH �LL�� WKHUHIRUH� PD\ QRW EH LQWHUSUHWHG RU LPSOHPHQWHG

VR DV WR FRQIRXQG WKH RSHUDWLRQ RU XQGHUPLQH WKH SXUSRVHV RI 6HFWLRQ ��� DV D ZKROH�

E� 7KDW SURKLELWLRQV LQ 6HFWLRQ ����E�����&��LL� DUH VSHFLILF DQG OLPLWHG�

6HFRQG� WKH SURKLELWLRQV LQ WKH VWDWXWH DUH OLPLWHG� :KHQ FRQIURQWLQJ WKH DEXVHV RI WKH FDEOH LQGXVWU\ DQG WHOHSKRQH

FRPSDQLHV� &RQJUHVV HVWDEOLVKHG D WLJKW DQG GHWDLOHG UHJXODWRU\ IUDPHZRUN IRU SURJUDP DFFHVV DQG LQWHUFRQQHFWLRQ

QHJRWLDWLRQV� +RZHYHU� LQ FRQIURQWLQJ WKH SRVVLELOLW\ WKDW VDWHOOLWH FDUULHUVµ ORFDO�LQWR�ORFDO VHUYLFH PLJKW EH KREEOHG E\

H[FOXVLYH UHWUDQVPLVVLRQ FRQVHQW DJUHHPHQWV EHWZHHQ ORFDO WHOHYLVLRQ VWDWLRQV DQG RWKHU 093'V RU E\ ORFDO WHOHYLVLRQ

VWDWLRQVµ UHIXVDOV WR QHJRWLDWH LQ JRRG IDLWK� &RQJUHVV ZLVHO\ WRRN D OHVV LQWUXVLYH WDFN� ,W DGRSWHG WZR VWUDLJKWIRUZDUG

SURKLELWLRQV� )LUVW� ORFDO WHOHYLVLRQ VWDWLRQV PD\ QRW XVH H[FOXVLYH UHWUDQVPLVVLRQ FRQVHQW DUUDQJHPHQWV ZLWK RWKHU 093'V WR

VKLHOG WKHPVHOYHV IURP UHWUDQVPLVVLRQ FRQVHQW QHJRWLDWLRQV ZLWK VDWHOOLWH FDUULHUV�
��
6HFRQG� WKH\ PD\ QRW UHIXVH WR

QHJRWLDWH LQ JRRG IDLWK ZLWK VDWHOOLWH FDUULHUV IRU UHWUDQVPLVVLRQ FRQVHQW�
��
7KLV SURYLVLRQ QHLWKHU UHTXLUHV LGHQWLFDO RU

VLPLODU UHWUDQVPLVVLRQ FRQVHQW DJUHHPHQWV DPRQJ GLIIHUHQW 093'V ZLWK UHVSHFW WR SULFHV� WHUPV� RU FRQGLWLRQV� QRU HYHQ

UHTXLUHV D VWDWLRQ WR UHDFK DQ DJUHHPHQW ZLWK DQ\ 093'� 6HFWLRQ ����E�����&��LL� VWDWHV WKDW ²LW VKDOO QRW EH D IDLOXUH WR

QHJRWLDWH LQ JRRG IDLWK LI WKH WHOHYLVLRQ EURDGFDVW VWDWLRQ HQWHUV LQWR UHWUDQVPLVVLRQ FRQVHQW DJUHHPHQWV FRQWDLQLQJ GLIIHUHQW
                    

²,QGXVWU\ 'LYLGHG 2YHU 5ROH RI 6+9,$ LQ %LJ 'HF� '%6 6DOHV�³&RPPXQLFDWLRQV 'DLO\ �-DQXDU\ �� ������ $/79 QRWHV WKDW WKLV

HQKDQFHG PDUNHWDELOLW\ KDV RFFXUUHG HYHQ WKRXJK WKH PDMRU VDWHOOLWH FDUULHUV IDLO WR FDUU\ DOO ORFDO VWDWLRQV LQ WKH PDUNHWV

WKH\ VHUYH ZLWK ORFDO�LQWR�ORFDO VHUYLFH� 7KLV ZRXOG VXJJHVW WKDW WKH IDLOXUH RI D VDWHOOLWH FDUULHU DQG DQ LQGLYLGXDO ORFDO

WHOHYLVLRQ VWDWLRQ RU WZR WR UHDFK DJUHHPHQW JUDQWLQJ WKH VDWHOOLWH FDUULHU UHWUDQVPLVVLRQ FRQVHQW ZRXOG QRW GLPLQLVK WKH

VDWHOOLWH FDUULHUµV DELOLW\ WR FRPSHWH ZLWK FDEOH WR DQ\ PDWHULDO H[WHQW�

6HH� H�J�� 5HDXWKRUL]DWLRQ RI WKH 6DWHOOLWH +RPH 9LHZHU $FW� +HDULQJV EHIRUH WKH 6XEFRPP� 2Q 7HOHFRPPXQLFDWLRQV� 7UDGH� DQG

&RQVXPHU 3URWHFWLRQ RI WKH +RXVH &RPP� RQ &RPPHUFH����WK� &RQJ�� �VW� 6HVV� ����� �������VWDWHPHQW RI 'DYLG .� 0RVNRZLW]��

6XFK D FRQWUDFW SURYLVLRQ LV LQKHUHQWO\ XQOLNHO\ LQ OLJKW RI WKH H[LVWLQJ &RPPLVVLRQ SURKLELWLRQ RI H[FOXVLYH UHWUDQVPLVVLRQ

FRQVHQW DJUHHPHQWV EHWZHHQ ORFDO WHOHYLVLRQ VWDWLRQV DQG 039'V� �� &)5 �������P�� ,Q OLJKW RI WKH UXOH DQG LQDVPXFK DV FDEOH

V\VWHPV YLD WKHLU PRQRSRO\ SRVLWLRQ DUH WKH RQO\ HQWLWLHV FDSDEOH WRGD\ RI H[HUWLQJ VXIILFLHQW OHYHUDJH WR VHFXUH DQ H[FOXVLYH

UHWUDQVPLVVLRQ FRQVHQW DJUHHPHQW ZLWK D ORFDO WHOHYLVLRQ VWDWLRQ� ORFDO WHOHYLVLRQ VWDWLRQV KDUGO\ DUH OLNHO\ WR KDYH HQWHUHG

LQWR DQ\ H[FOXVLYH UHWUDQVPLVVLRQ FRQVHQW DJUHHPHQWV DW DOO�

�� 8�6�&� �����E�����&��LL��
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WHUPV DQG FRQGLWLRQV� LQFOXGLQJ SULFH WHUPV� ZLWK GLIIHUHQW PXOWLFKDQQHO YLGHR SURJUDPPLQJ GLVWULEXWRUV LI VXFK GLIIHUHQW

WHUPV DQG FRQGLWLRQV DUH EDVHG RQ FRPSHWLWLYH PDUNHWSODFH FRQVLGHUDWLRQV�³
��

$V WKH &RPPLVVLRQ QRWHV� WKH -RLQW

([SODQDWRU\ 6WDWHPHQW RI WKH &RQIHUHQFH VLPSO\ FRQILUPV WKLV ODQJXDJH ZLWK QR DGGLWLRQDO H[SODQDWLRQ RU FODULILFDWLRQ�1RWLFH

DW �� +RZHYHU� WKH FROORTX\ EHWZHHQ WKH FKDLUPDQ RI WKH +RXVH 6XEFRPPLWWHH RQ 7HOHFRPPXQLFDWLRQV� )LQDQFH� DQG &RQVXPHU

3URWHFWLRQ� &RQJUHVVPDQ %LOO\ 7DX]LQ �5�/$� DQG WKH UDQNLQJ PHPEHU RI WKH +RXVH &RPPLWWHH RQ &RPPHUFH� &RQJUHVVPDQ -RKQ

'LQJHOO �'�0,�� LV LQVWUXFWLYH�
��
&KDLUPDQ 7DX]LQ VWDWHG WKDW

$V ORQJ DV D VWDWLRQ GRHV QRW UHIXVH WR GHDO ZLWK DQ\ SDUWLFXODU GLVWULEXWRU� D VWDWLRQµV LQVLVWHQFH RQ GLIIHUHQW WHUPV DQG

FRQGLWLRQV LQ UHWUDQVPLVVLRQ DJUHHPHQWV EDVHG RQ PDUNHWSODFH FRQVLGHUDWLRQV LV QRW LQWHQGHG WR EH SURKLELWHG E\ WKLV ELOO�
��

7KXV� WKH SURYLVLRQ LQ QR ZD\ PD\ EH UHDG WR UHTXLUH ORFDO WHOHYLVLRQ VWDWLRQV WR RIIHU RU DJUHH ZLWK VDWHOOLWH FDUULHUV RQ

UHWUDQVPLVVLRQ FRQVHQW SULFHV� WHUPV� DQG FRQGLWLRQV OLNH WKRVH DJUHHG WR EHWZHHQ WKH ORFDO WHOHYLVLRQ VWDWLRQ DQG D ORFDO

FDEOH V\VWHP�

%\ LWV RZQ WHUPV� WKHUHIRUH� QHZ FODXVH �LL� LV OLPLWHG DQG RIIHUV QR EDVLV IRU DQ H[SDQVLYH LQWHUSUHWDWLRQ ZKLFK PLJKW MXVWLI\

DQ LQWUXVLYH VHW RI QHZ UHJXODWLRQV WR LPSOHPHQW WKH SURYLVLRQ�

�� 7KH %DVLF )HDWXUHV RI WKH 0DUNHWSODFH -XVWLI\ 1RWKLQJ 0RUH 7KDQ *XDUGHG )RUEHDUDQFH LQ ,PSOHPHQWLQJ DQG

(QIRUFLQJ WKH 1HZ 3URYLVLRQ�

1R EDVLV H[LVWV LQ IDFW IRU DGRSWLQJ GHWDLOHG� LQWUXVLYH UXOHV� 1HLWKHU WKH LQFHQWLYHV RI WKH SDUWLHV� WKH IHDWXUHV RI WKH

PDUNHWSODFH� QRU WKH EHKDYLRU RI WKH SDUWLHV RIIHUV DQ\ UHDVRQ WR EHOLHYH WKDW ORFDO WHOHYLVLRQ VWDWLRQV ZLOO GR DQ\WKLQJ RWKHU

WKDQ QHJRWLDWH UHDGLO\ LQ JRRG IDLWK WR DFKLHYH DSSURSULDWH UHWUDQVPLVVLRQ FRQVHQW DJUHHPHQWV ZLWK VDWHOOLWH FDUULHUV�

D� /RFDO WHOHYLVLRQ VWDWLRQV KDYH VWURQJ LQFHQWLYHV WR JUDQW UHWUDQVPLVVLRQ FRQVHQW WR VDWHOOLWH FDUULHUV�

%URDGFDVWHUV KDYH VWURQJ LQFHQWLYHV WR JUDQW UHWUDQVPLVVLRQ ULJKWV� 8QOLNH FRPPRQ FDUULHUV ZLWK FRQVLGHUDEOH

GLVLQFHQWLYHV WR SHUPLW LQWHUFRQQHFWLRQ RU YHUWLFDOO\�LQWHJUDWHG FDEOH QHWZRUNV ZLWK VLPLODUO\ VWURQJ GLVLQFHQWLYHV WR

                    

�� 8�6�&� �����E�����&��LL��

7KH FROORTX\ LV UHOHYDQW DQG VLJQLILFDQW EHFDXVH LW LQWHUSUHWV WKH +RXVH ODQJXDJH� :KHUHDV WKH &RQIHUHQFH &RPPLWWHH GLG QRW

DGRSW WKH +RXVH ODQJXDJH� WKH +RXVH ODQJXDJH LQFOXGHG D PXFK EURDGHU SURKLELWLRQ� ,I WKH +RXVH ODQJXDJH LV H[SODLQHG DQG

GHOLPLWHG E\ WKH FROORTX\� WKHQ WKH VDPH OLPLWDWLRQV GHILQH WKH QDUURZHU SURYLVLRQ DGRSWHG E\ WKH &RQIHUHQFH &RPPLWWHH� $V

6HQDWRU .RKO REVHUYHG�

7KH RULJLQDO +RXVH ODQJXDJH ZDV SUHGLFDWHG RQ WKH EHOLHI WKDW WKHUH H[LVWV XQHTXDO EDUJDLQLQJ SRVLWLRQV EHWZHHQ WKH
EURDGFDVWHUV DQG WKH VDWHOOLWH FRPSDQLHV� 2XU 6HQDWH ELOO WRRN SUHFLVHO\ WKH RSSRVLWH DSSURDFK� %XW RXU ODZ FRPHV RXW
VRPHZKHUH LQ WKH PLGGOH����

��� &RQJ� 5HF� 6����� �GDLO\ HG� 1RY� ��� ����� �VWDWHPHQW RI 6HQ� .RKO��

��� &RQJ� 5HF� +���� �GDLO\ HG� $SULO ��� ����� �VWDWHPHQW RI 5HS� 7DX]LQ��
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SURYLGH SURJUDPPLQJ WR D GLUHFW FRPSHWLWRU� ORFDO WHOHYLVLRQ VWDWLRQV KDYH HYHU\ LQFHQWLYH WR JUDQW UHWUDQVPLVVLRQ FRQVHQW

ULJKWV WR VDWHOOLWH FDUULHUV�
��
*LYHQ WKH UDSLGO\ LQFUHDVLQJ QXPEHU RI VDWHOOLWH VXEVFULEHUV� QR VWDWLRQ ZLOO KDYH DQ\ LQFHQWLYH

WR GHSULYH VDWHOOLWH VXEVFULEHUV LQ WKHLU ORFDO PDUNHWV RI DFFHVV WR WKHLU VLJQDOV RQ VDWHOOLWH� ,QGHHG� $/79 IRXJKW WR HVWDEOLVK D

²FDUU\ RQH� FDUU\ DOO³ UHTXLUHPHQW WR DVVXUH WKDW DOO ORFDO WHOHYLVLRQ VWDWLRQV FRXOG LQVLVW RQ FDUULDJH LQ DQ\ PDUNHW ZKHUH D

VDWHOOLWH FDUULHU SURYLGHG ORFDO�LQWR�ORFDO VHUYLFH�
��

)XUWKHUPRUH� ORFDO WHOHYLVLRQ VWDWLRQV KDYH QR LQFHQWLYH WR UHIXVH

UHWUDQVPLVVLRQ FRQVHQW WR VDWHOOLWH FDUULHUV EHFDXVH VDWHOOLWH FDUULHUV WRGD\ RIIHU WKH EHVW KRSH RI SURYLGLQJ WUXH

PXOWLFKDQQHO FRPSHWLWLRQ WR ORFDO FDEOH V\VWHPV� ,Q D WUXO\ FRPSHWLWLYH PDUNHW� ORFDO WHOHYLVLRQ VWDWLRQV XOWLPDWHO\ ZLOO KDYH

JUHDWHU EDUJDLQLQJ SRZHU DQG WKH SURVSHFW RI QHJRWLDWLQJ PRUH FRPSHWLWLYH DQG UHPXQHUDWLYH UHWUDQVPLVVLRQ FRQVHQW

DJUHHPHQWV ZLWK ERWK VDWHOOLWH FDUULHUV DQG FDEOH V\VWHPV� 7KXV� ORFDO WHOHYLVLRQ VWDWLRQV KDYH D VWURQJ GXDO LQFHQWLYH WR

JUDQW UHWUDQVPLVVLRQ FRQVHQW WR VDWHOOLWH FDUULHUV� 7KHUHIRUH� QR GHWDLOHG� LQWUXVLYH UXOH RU UHJXODWLRQ LV QHFHVVDU\ WR DVVXUH

WKDW QRUPDO EXVLQHVV GLVLQFHQWLYHV WR DJUHH SUHYHQW JRRG IDLWK QHJRWLDWLRQV EHWZHHQ ORFDO WHOHYLVLRQ VWDWLRQV DQG VDWHOOLWH

FDUULHUV�

E� 1HJRWLDWLRQV ZLOO WDNH SODFH LQ D FRPSHWLWLYH HQYLURQPHQW�

1HJRWLDWLRQV EHWZHHQ VDWHOOLWH FDUULHUV DQG ORFDO WHOHYLVLRQ VWDWLRQV ZLOO WDNH SODFH LQ D FRPSHWLWLYH PDUNHW� 0XOWLSOH VWDWLRQV

W\SLFDOO\ ZLOO EH QHJRWLDWLQJ ZLWK PXOWLSOH 093'V �LQFOXGLQJ DW OHDVW WZR VDWHOOLWH FDUULHUV DQG RQH LQFXPEHQW FDEOH RSHUDWRU

VHUYLQJ HYHU\ DUHD LQ LWV PDUNHW�� ,Q $/79µV YLHZ� EDUJDLQLQJ SRZHU ZLOO FRQWLQXH WR UHVLGH ZLWK WKH ²EX\HUV³ RI

UHWUDQVPLVVLRQ FRQVHQW� $JDLQ� ORFDO WHOHYLVLRQ VWDWLRQV ZLOO KDYH HYHU\ LQFHQWLYH WR JUDQW UHWUDQVPLVVLRQ FRQVHQW WR DOO

093'V LQ WKHLU PDUNHWV� ,Q DQ\ HYHQW� HYHU\ 093' DV WKH FRQGXLW RI YLGHR SURJUDPPLQJ LQWR HDFK RI LWV VXEVFULEHUVµ KRPHV�

ZLOO EH LQ D VWURQJ EDUJDLQLQJ SRVLWLRQ� ,Q DQ\ QHJRWLDWLRQ LW ZLOO EH ULVNLQJ WKH ORVV RI RQH VWDWLRQµV VLJQDO �� DQ HYHQW OLNHO\ WR

KDYH QR HIIHFW RQ LWV VXEVFULEHU EDVH RU UHYHQXH� 7KH VWDWLRQ RQ WKH RWKHU KDQG ZLOO EH IDFLQJ WKH ORVV RI DFFHVV WR D

PHDQLQJIXO SHUFHQWDJH RI LWV SRWHQWLDO DXGLHQFH ZLWK D GLUHFW HIIHFW RQ LWV DGYHUWLVLQJ UHYHQXHV�
��
,Q VXFK D FRPSHWLWLYH

                    

7KH &RPPLVVLRQ ULJKWO\ KDV FRQWUDVWHG WKH ,/(&�FRPSHWLWLYH FDUULHU QHJRWLDWLRQV XQGHU 6HFWLRQ ��� RI WKH $FW ZLWK QRUPDO

FRPPHUFLDO WUDQVDFWLRQV�

7KH VHFWLRQ ����QHJRWLDWLRQ SURFHVV EHDUV OLWWOH UHVHPEODQFH WR D W\SLFDO FRPPHUFLDO QHJRWLDWLRQ� 7KH FRPSHWLWLYH FDUULHU
WKDW VHHNV DFFHVV WR D VKDUHG ORRS KDV OLWWOH� LI QRWKLQJ� WR RIIHU WKH LQFXPEHQW LQ D QHJRWLDWLRQ� 7KH LQFXPEHQW� KRZHYHU� KDV
FRQWURO RYHU WKH FULWLFDO HOHPHQW WKH FRPSHWLWLYH /(& QHHGV WR FRPSHWH�

/RFDO &RPSHWLWLRQ )LUVW 5HSRUW DQG 2UGHU� �� )&& 5FG ������ ����� �������

$/79µV PHPEHU VWDWLRQV UDQJH IURP ODUJH PDUNHW 9+) DIILOLDWHV RI )R[� 831� DQG :%� WR VPDOO 8+) LQGHSHQGHQW VWDWLRQV�

:KHUHDV PDQ\ RI $/79µV PHPEHU VWDWLRQV PD\ HOHFW WR DVVXUH FDUULDJH YLD WKH FDUU\ RQH� FDUU\ DOO SURYLVLRQ RQFH LW EHFRPHV

HIIHFWLYH LQ ����� DOO VWDWLRQV ZLOO EH VHFXULQJ FDUULDJH YLD UHWUDQVPLVVLRQ FRQVHQW XQWLO WKDW WLPH� $IWHU ����� VRPH ZLOO

FRQWLQXH WR HOHFW UHWUDQVPLVVLRQ FRQVHQW�

7KH EDUJDLQLQJ SRVLWLRQ RI FDEOH V\VWHPV KDV LQFUHDVHG VLJQLILFDQWO\ ZLWK FOXVWHULQJ� :KHQ RQH FDEOH RSHUDWRU FRQWUROV

DFFHVV WR DV PXFK DV QLQHW\ SHU FHQW RI WKH FDEOH KRXVHKROGV LQ D PDUNHW� DV VRPH QRZ GR� D ORFDO WHOHYLVLRQ VWDWLRQ KDV DOPRVW
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VHWWLQJ� QR EDVLV H[LVWV IRU D WKXPSLQJ UHJXODWRU\ UHVSRQVH WR SURWHFW VDWHOOLWH FDUULHUV IURP DQ\ XQGXH EDUJDLQLQJ SRZHU RQ

WKH SDUW RI ORFDO WHOHYLVLRQ VWDWLRQV�

)XUWKHUPRUH� DV WKH &RPPLVVLRQ LV ZHOO DZDUH� ORFDO WHOHYLVLRQ VWDWLRQV KDYH EHHQ IRUELGGHQ WR HQWHU LQWR H[FOXVLYH

UHWUDQVPLVVLRQ FRQVHQW DJUHHPHQWV ZLWK 093'V IRU QHDUO\ VHYHQ \HDUV�
��
7KH OLNHOLKRRG WKDW DQ\ VXFK FRQWUDFWV RU

XQGHUVWDQGLQJV DUH OXUNLQJ LQ WKH GDUN VKDGRZV RI DQ\ ORFDO WHOHYLVLRQ PDUNHW LV� WKHUHIRUH� QLO� ,Q RWKHU ZRUGV� WKH

&RPPLVVLRQ KDV QR UHDVRQ WR DQWLFLSDWH WKDW DQ\ H[LVWLQJ UHWUDQVPLVVLRQ FRQVHQW DJUHHPHQWV ZRXOG EDU D VWDWLRQ IURP

QHJRWLDWLQJ LQ JRRG IDLWK ZLWK D VDWHOOLWH FDUULHU RU DQ\ RWKHU 093'�

,Q VXP� QHLWKHU WKH SURYLVLRQV RI WKH QHZ VWDWXWH QRU DQ\ FRPSHOOLQJ IHDWXUHV RI WKH PDUNHWSODFH RIIHU DQ\ OHJDO RU IDFWXDO

IRXQGDWLRQ IRU DGRSWLRQ RI GHWDLOHG UXOHV RU VWDQGDUGV WR LPSOHPHQW 6HFWLRQ ����E�����&��LL��

                                                                              

QR OHYHUDJH� �7KH &RPPLVLRQ SODFHV QR OLPLW RQ KRUL]RQWDO FRQFHQWUDWLRQ E\ D FDEOH V\VWHP LQ D ORFDO PDUNHW�� 6DWHOOLWH FDUULHUV

DOVR HQMR\ SRWHQWLDO DFFHVV WR HYHU\ KRXVHKROG LQ D PDUNHW� 7KHUHIRUH� DV WKHLU VXEVFULEHU EDVHV LQFUHDVH LQ D PDUNHW� WKHLU

EDUJDLQLQJ SRVLWLRQV DUH VWUHQJWKHQHG�

6HH �� &)5 �������P��1RWLFH DW ����
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�� 1R +LVWRU\ RU 5HFRUG RI )UXVWUDWHG 1HJRWLDWLRQV &RPSHOV D )LHUFH 5HJXODWRU\ 5HVSRQVH�

7KH &RPPLVVLRQ KDUGO\ LV FRQIURQWLQJ D UHFRUG RI SDVW RU RQJRLQJ DEXVH ZKLFK PLJKW MXVWLI\ DQ LPPHGLDWH DQG KHDY\

UHJXODWRU\ UHVSRQVH�
��
1R VDWHOOLWH FDUULHU DV \HW KDV FODLPHG WR EH D ZDOO IORZHU DW WKH UHWUDQVPLVVLRQ FRQVHQW GDQFH�

��
,Q

UHDOLW\� PXFK RI WKH FRQFHUQ H[SUHVVHG E\ VDWHOOLWH FDUULHUV EHIRUH &RQJUHVV KDG QRWKLQJ WR GR ZLWK FRQFHUQV WKDW ORFDO

WHOHYLVLRQ VWDWLRQ OLFHQVHHV ZRXOG JLYH WKHP WKH FROG VKRXOGHU� ,W LQYROYHG IHDUV WKDW ORFDO WHOHYLVLRQ VWDWLRQV ZRXOG GHPDQG

JUHDWHU FRPSHQVDWLRQ IURP VDWHOOLWH FDUULHUV WKDQ IURP FDEOH RSHUDWRUV�
��
2QH PLJKW HDVLO\ XQGHUVWDQG WKDW VDWHOOLWH

FDUULHUV ZRXOG OLNH WR SD\ WKH VDPH ²PRGHVW³ FRPSHQVDWLRQ QHJRWLDWHG E\ PRQRSROLVW FDEOH RSHUDWRUV� $JDLQ� KRZHYHU�

&RQJUHVV H[SUHVVO\ UHIXVHG WR IRUELG GLIIHUHQW UHWUDQVPLVVLRQ FRQVHQW WHUPV� FRQGLWLRQV� RU SULFHV�
��
)XUWKHUPRUH� QR ORFDO

VWDWLRQ KDV DQ\ LQFHQWLYH WR JRXJH VDWHOOLWH FDUULHUVYLV�D�YLV SULFH RU DQ\ RWKHU WHUP RU FRQGLWLRQ RI D UHWUDQVPLVVLRQ

FRQVHQW DJUHHPHQW� $V QRWHG DERYH� ORFDO WHOHYLVLRQ VWDWLRQV ZDQW WR EH FDUULHG� /RFDO WHOHYLVLRQ VWDWLRQV EHQHILW IURP D

                    

7KLV FRQWUDVWV VWDUNO\ ZLWK ZKDW &RQJUHVV VDZ ZLWK UHVSHFW WR WKH QHHG IRU FDUU\ RQH� FDUU\ DOO UHTXLUHPHQWV� 6DWHOOLWH

FDUULHUV DOUHDG\ KDG EHJXQ FDUU\LQJ ORFDO VLJQDOV LQ VRPH ORFDO PDUNHWV� EXW KDG UHVWULFWHG WKHLU VHUYLFH WR WKH DIILOLDWHV RI

WKH WKUHH RU IRXU PDMRU QHWZRUNV�6HH 5HDXWKRUL]DWLRQ RI WKH 6DWHOOLWH +RPH 9LHZHU $FW� +HDULQJV EHIRUH WKH 6XEFRPP� 2Q

7HOHFRPPXQLFDWLRQV� 7UDGH� DQG &RQVXPHU 3URWHFWLRQ RI WKH +RXVH &RPP� RQ &RPPHUFH� ���WK� &RQJ�� �VW� 6HVV� ��

�������VWDWHPHQW RI $O 'H9DQH\��

*LYHQ WKH LQRUGLQDWH DPRXQW RI SXEOLFLW\ JHQHUDWHG E\ D IHZ LVRODWHG� DV \HW XQVXFFHVVIXO� EURDGFDVW�FDEOH UHWUDQVPLVVLRQ

FRQVHQW QHJRWLDWLRQV� $/79 ILQGV LW KDUG WR LPDJLQH WKDW DQ\ EURDGFDVW VWDWLRQ UHVLVWDQFH WR QHJRWLDWH LQ JRRG IDLWK ZLWK D

VDWHOOLWH FDUULHU ZRXOG QRW KDYH VXUIDFHG DQG GUDZQ WKH KDUVK JODUH RI SXEOLF VFUXWLQ\� $W &RQJUHVVLRQDO KHDULQJV� VRPH

ZLWQHVVHV GLG H[SUHVV FRQFHUQ DERXW SRWHQWLDO EXQGOLQJ RI UHWUDQVPLVVLRQ FRQVHQW ULJKWV ZLWK DJUHHPHQWV WR FDUU\ RWKHU

SURJUDPPLQJ�6WDWXV RI &RPSHWLWLRQ $PRQJ 9LGHR 'HOLYHU\ 6\VWHPV� +HDULQJV EHIRUH WKH 6XEFRPP� 2Q 7HOHFRPPXQLFDWLRQV�

7UDGH� DQG &RQVXPHU 3URWHFWLRQ RI WKH +RXVH &RPP� RQ &RPPHUFH� ���WK� &RQJ�� �VW� 6HVV� �� �������VWDWHPHQW RI :LOOLDP )�

5HGGHUVHQ��
+RZHYHU� VXFK IRUPV RI FRPSHQVDWLRQ ZHUH FRQWHPSODWHG H[SUHVVO\ E\ &RQJUHVV LQ XSGDWLQJ WKH UHWUDQVPLVVLRQ FRQVHQW
SURYLVLRQ LQ ����� 6HH 6HFWLRQ ,�%�� LQIUD� ,QGHHG� VXFK DUUDQJHPHQWV DUH W\SLFDO WRGD\� 2QH DOVR PLJKW REVHUYH WKDW VDWHOOLWH
FDUULHUV DQG FDEOH V\VWHPV EXQGOH SURJUDP VHUYLFHV LQ WLHUV RU SDFNDJHV� WKHUHE\ UHTXLULQJ FRQVXPHUV WR SD\ IRU SDUWLFXODU
SURJUDP VHUYLFHV ZKLFK WKH\ KDYH QR LQWHUHVW LQ UHFHLYLQJ�

5HDXWKRUL]DWLRQ RI WKH 6DWHOOLWH +RPH 9LHZHU $FW� +HDULQJV EHIRUH WKH 6XEFRPP� 2Q 7HOHFRPPXQLFDWLRQV� 7UDGH� DQG &RQVXPHU

3URWHFWLRQ RI WKH +RXVH &RPP� RQ &RPPHUFH� ���WK� &RQJ�� �VW� 6HVV� ����� �������VWDWHPHQW RI 'DYLG .� 0RVNRZLW]��

6HH 6HFWLRQ ,�$���E�� VXSUD�
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VWURQJ PXOWLFKDQQHO FRPSHWLWRU OLNH VDWHOOLWH LQ WKH PDUNHWSODFH� &HUWDLQO\ VWDWLRQV ZLOO VHHN WR VHFXUH IXOO YDOXH IRU WKHLU

VLJQDOV IURP VDWHOOLWH FDUULHUV� EXW WKLV LV D IDU FU\ IURP VWRQHZDOOLQJ VDWHOOLWH FDUULHUV E\ UHIXVLQJ WR QHJRWLDWH LQ JRRG IDLWK

IRU UHWUDQVPLVVLRQ FRQVHQW ULJKWV RU VWDQGLQJ EHKLQG H[FOXVLYH UHWUDQVPLVVLRQ FRQVHQW DJUHHPHQWV ZLWK RWKHU 093'V�
��

7KHUHIRUH� LQ WKH DEVHQFH RI HYLGHQFH RI D PDWHULDOO\ ZLGHVSUHDG EUHDNGRZQ LQ UHWUDQVPLVVLRQ FRQVHQW QHJRWLDWLRQV� WKH

&RPPLVVLRQ KDV QR PDQGDWH WR HQJDJH LQ RYHUO\ LQWUXVLYH RU GHWDLOHG RYHUVLJKW RI WKH PDUNHWSODFH�

7KHUHIRUH� WKH &RPPLVVLRQ PXVW ORRN QR IDUWKHU WKDQ WKH JHQHUDO LQGLFLD RI EDG IDLWK XQGHU EDVLF FRQWUDFW ODZ LQ SODFLQJ DQ\

JORVV RQ 6HFWLRQ ����E�����&��LL�� $V WKH &RPPLVVLRQ VWDWHV� ²JRRG IDLWK LV GHILQHG LQ 8QLIRUP &RPPHUFLDO &RGH � ��������� DV

´KRQHVW\ LQ IDFW LQ WKH FRQGXFW RU WUDQVDFWLRQ FRQFHUQHG�µ� %\ WKH VDPH WRNHQ� ²LW H[FOXGHV D YDULHW\ RI W\SHV RI FRQGXFW

FKDUDFWHUL]HG DV LQYROYLQJ ´EDG IDLWKµ EHFDXVH WKH\ YLRODWH FRPPXQLW\ VWDQGDUGV RI GHFHQF\� IDLUQHVV RU UHDVRQDEOHQHVV�³
��

$/79 VXEPLWV WKDW ORFDO WHOHYLVLRQ VWDWLRQV ZLOO HQWHU QHJRWLDWLRQV KRQHVWO\ VHHNLQJ PXWXDOO\ DJUHHDEOH WHUPV IRU

UHWUDQVPLVVLRQ RI WKHLU VWDWLRQVµ VLJQDOV E\ VDWHOOLWH FDUULHUV� $W WLPHV WKH QHJRWLDWLRQV PD\ EH WRXJK� WKH\ PD\ EH VORZ� 7KH

UHFHQW LPEURJOLR EHWZHHQ &R[ DQG )R[ LOOXVWUDWHV WKDW HYHQ EULQNPDQVKLS FDQ RFFXU LQ KDUG� EXW XOWLPDWHO\ VXFFHVVIXO

QHJRWLDWLRQV�
��

,I� KRZHYHU� D ORFDO VWDWLRQ ZHUH WR HQWHU LQWR QHJRWLDWLRQV LQ EDG IDLWK �L�H�� ZLWK QR KRQHVW LQWHQWLRQ WR UHDFK

DJUHHPHQW�� LWV GLODWRU\ WDFWLFV ZRXOG EHFRPH DSSDUHQW VRRQ HQRXJK�
��

,Q YLHZ RI WKH DERYH� WKH EURDG� JHQHUDO SURYLVLRQV LQ QHZ FODXVH �LL� ZLWK QR PRUH WKDQ WKH JORVV RI EDVLF FRQWUDFW ODZ ZRXOG

SURYLGH DQ DGHTXDWH DQG DGHTXDWHO\ OLPLWHG UHJXODWRU\ UHVSRQVH WR WKH OHJDO DQG IDFWXDO FRQVLGHUDWLRQV QRZ FRQIURQWLQJ WKH

&RPPLVVLRQ LQ WKLV SURFHHGLQJ�

%� 6HFWLRQ ����E�����&��LL� 0D\ 1RW %H 5HDG WR 5HTXLUH D /RFDO 7HOHYLVLRQ 6WDWLRQ DQG D 6DWHOOLWH &DUULHU WR 5HDFK

$JUHHPHQW�

8QGHU WKH QHZ SURYLVLRQ� WKH &RPPLVVLRQ KDV QR DXWKRULW\ WR FRPSHO DJUHHPHQW RU LPSRVH WHUPV RQ WKH SDUWLHV� ,W PD\ QRW

FRQVLGHU D IDLOXUH WR UHDFK DJUHHPHQW HLWKHU D YLRODWLRQ RI WKH SURYLVLRQ RU DV FRQFOXVLYH HYLGHQFH RI EDG IDLWK RQ WKH SDUW RI D
                    

$JDLQ� LQ OLJKW RI WKH IXQGDPHQWDO SXUSRVH RI WKH UHWUDQVPLVVLRQ FRQVHQW SURYLVLRQ WR SURYLGH VWDWLRQV DQ RSSRUWXQLW\ WR

VHFXUH FRPSHQVDWLRQ IRU WKH YDOXH RI WKHLU VLJQDOV� WKH &RPPLVVLRQ PXVW DYRLG LPSRVLQJ UHJXODWLRQV ZKLFK KLQGHU ORFDO

WHOHYLVLRQ VWDWLRQV DELOLW\ WR QHJRWLDWH LQ DQ\ PDQQHU QRW H[SUHVVO\ FRQWHPSODWHG E\ WKH OLPLWDWLRQ LQ 6HFWLRQ ����E�����&��LL��

5HVWDWHPHQW �6HFRQG� RI WKH /DZ� &RQWUDFWV� ���� �������

²5HWUDQV ZUHDNV KDYRF�³ %URDGFDVWLQJ 	 &DEOH �-DQXDU\ ��� ����� DW ���EXW VHH ²)R[ DQG 5HDFK 5HWUDQVPLVVLRQ $JUHHPHQW�³

&RPPXQLFDWLRQV 'DLO\ �-DQXDU\ ��� ����� DW ��

)RU H[DPSOH� RXWULJKW UHIXVDOV WR PHHW� IDLOXUH WR GHVLJQDWH D QHJRWLDWRU ZLWK DXWKRULW\ WR VSHDN RQ EHKDOI RI WKH FRPSDQ\ DW

FULWLFDO SKDVHV RI WKH GLVFXVVLRQV� RU UHJXODUO\ IDLOLQJ WR VKRZ XS DW VFKHGXOHG PHHWLQJV PLJKW SURYLGH HYLGHQFH RI EDG IDLWK�

2Q WKH RWKHU KDQG� DV VHW IRUWK�LQIUD� WKH LQDELOLW\ WR UHDFK DJUHHPHQW LQ QR ZD\ HYLGHQFHV D IDLOXUH WR QHJRWLDWH LQ JRRG IDLWK�
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ORFDO WHOHYLVLRQ VWDWLRQ� $JDLQ� &KDLUPDQ 7DX]LQ LQ KLV FROORTX\ ZLWK WKH UDQNLQJ PHPEHU VWDWHV WKDW WKH UDQNLQJ PHPEHU LV

FRUUHFW LQ KLV DVVHUWLRQ WKDW ²LI D VWDWLRQ QHJRWLDWHV LQ JRRG IDLWK ZLWK D GLVWULEXWRU� WKH IDLOXUH WR UHDFK DQ DJUHHPHQW ZLWK

WKDW GLVWULEXWRU ZRXOG QRW FRQVWLWXWH D GLVFULPLQDWRU\ DFW WKDW LV LQWHQGHG WR EH EDUUHG E\ WKLV VHFWLRQ�³
��
$JDLQ� LI WKH PRUH

VWULQJHQW DQG EURDGHU +RXVH SURYLVLRQ UHMHFWHG E\ WKH &RQIHUHQFH &RPPLWWHH FDQQRW EH UHDG WR UHTXLUH DQ DJUHHPHQW

EHWZHHQ D ORFDO WHOHYLVLRQ VWDWLRQ DQG D VDWHOOLWH GLVWULEXWRU� WKHQ WKH PXFK QDUURZHU SURYLVLRQ DGRSWHG E\ WKH &RQIHUHQFH

&RPPLWWHH PD\ QRW EH UHDG WR LPSRVH WKLV PXFK PRUH GHPDQGLQJ UHTXLUHPHQW�
��

)XUWKHUPRUH� LQ HVWDEOLVKLQJ WKH UHWUDQVPLVVLRQ FRQVHQW SURYLVLRQ� &RQJUHVV LQWHQGHG WR SHUPLW VWDWLRQV WR ZLWKKROG FRQVHQW

IRU WKH UHWUDQVPLVVLRQ RI WKHLU VLJQDOV� $V VWDWHG LQ WKH 6HQDWH &RPPHUFH &RPPLWWHH UHSRUW DFFRPSDQ\LQJ WKH

UHWUDQVPLVVLRQ FRQVHQW SURYLVLRQ LQ WKH ���� &DEOH $FW� 6HFWLRQ ����E���� JUDQWHG ORFDO WHOHYLVLRQ VWDWLRQV WKH DXWKRULW\ ²WR

FRQVHQW RUZLWKKROG FRQVHQW IRU WKH UHWUDQVPLVVLRQ³ RI WKHLU VLJQDOV�
��
,I &RQJUHVV KDG LQWHQGHG WR JXDUDQWHH WKDW ORFDO

WHOHYLVLRQ VWDWLRQV JUDQW UHWUDQVPLVVLRQ FRQVHQW� LW HDVLO\ FRXOG KDYH OHIW WKH PDWWHU WR WKH FRPSXOVRU\ FRS\ULJKW OLFHQVH

DOUHDG\ LQ SODFH� (YHQ LI &RQJUHVV KDG ZDQWHG WR FRPSHO JUDQWV RI UHWUDQVPLVVLRQ FRQVHQW� EXW DOVR VHH WKDW VWDWLRQV ZHUH

FRPSHQVDWHG� LW FRXOG KDYH DGRSWHG D FRPSXOVRU\ OLFHQVH OLNH WKDW LQ VHFWLRQ ��� RI WKH &RS\ULJKW $FW� 6HFWLRQ ��� SURYLGHV D

FRPSXOVRU\ OLFHQVH� EXW HVWDEOLVKHV D PLQLPXP UR\DOW\� ZKLFK JRYHUQV LQ WKH HYHQW WKH SDUWLHV FDQQRW UHDFK DJUHHPHQW RQ D

QHJRWLDWHG UDWH�
��

&RQJUHVV ZDV IXOO\ DZDUH RI WKH FDEOH FRPSXOVRU\ OLFHQVH �DV ZHOO DV WKH VHFWLRQ ��� OLFHQVH� ZKHQ LW

DPHQGHG VHFWLRQ ��� LQ ���� ZLWK UHVSHFW WR 093'V� :KHUHDV LW GLG QRW DOWHU WKH FDEOH FRPSXOVRU\ OLFHQVH� LW H[SUHVVO\

LQWHQGHG 6HFWLRQ ��� WR RSHUDWH LQ FRQMXQFWLRQ ZLWK WKH FDEOH FRPSXOVRU\ OLFHQVH�
��
&RQJUHVV LQ HVVHQFH FUHDWHG D QHZ

PDUNHWSODFH LQ ZKLFK VWDWLRQV DQG 039'V ZRXOG QHJRWLDWH EXVLQHVV GHDOV IRU UHWUDQVPLVVLRQ FRQVHQW� XQIHWWHUHG E\

JRYHUQPHQWDO FRQVWUDLQWV RU JXDUDQWHHV� 7KXV� WKH 6HQDWH UHSRUW VWDWHG�
                    

��� &RQJ� 5HF� +���� �GDLO\ HG� $SULO ��� ����� �VWDWHPHQW RI 5HS� 'LQJHOO�

7KH REOLJDWLRQ SODFHG RQ VWDWLRQV E\ WKH VWDWXWH LV� SHUKDSV� DQDORJRXV� WR WKH REOLJDWLRQ FUHDWHG E\ D SUHOLPLQDU\ DJUHHPHQW

EHWZHHQ WZR SDUWLHV ZKLFK UHTXLUHV WKHP WR PDNH D JRRG IDLWK HIIRUW WR UHDFK D ILQDO DJUHHPHQW� ,Q WKLV W\SH RI DJUHHPHQW�

²WKH SDUWLHV DUH ERXQG RQO\ WR PDNH D JRRG IDLWK HIIRUW WR QHJRWLDWH DQG DJUHH XSRQ WKH RSHQ WHUPV DQG D ILQDO DJUHHPHQW� LI

WKH\ IDLO WR UHDFK VXFK D ILQDO DJUHHPHQW DIWHU PDNLQJ D JRRG IDLWK HIIRUW WR GR VR� WKHUH LV QR IXUWKHU REOLJDWLRQ�³$GMXVWULWH

6\VWHPV� ,QF� HW DO� Y� *DE %XVLQHVV 6HUYLFHV HW DO����� )� �G ���� ���� 8�6� $SS� /(;,6 ������ ����� ��G� &LU� ������

6� 5SW� ������� ���G &RQJ�� �G 6HVV� �� ������� >HPSKDVLV VXSSOLHG@�

�� 8�6�& �����

6� 5SW� ������� ���G &RQJ�� �G 6HVV� �� �������
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,W LV WKH &RPPLWWHHµV LQWHQWLRQ WR HVWDEOLVK D PDUNHWSODFH IRU WKH GLVSRVLWLRQ RI WKH ULJKWV WR UHWUDQVPLW EURDGFDVW VLJQDOV����
��

)XUWKHUPRUH� LQWHUSUHWLQJ WKH QHZ SURYLVLRQ WR UHTXLUH D ORFDO WHOHYLVLRQ VWDWLRQ WR JUDQW UHWUDQVPLVVLRQ FRQVHQW WR D

VDWHOOLWH FDUULHU ZRXOG UHDG WKH VHFWLRQ DV D ZKROH RXW RI H[LVWHQFH� $ SURYLVLRQ ZKLFK UHTXLUHV DQ 093' WR REWDLQ D VWDWLRQµV

FRQVHQW� EXW WKHQ HIIHFWLYHO\ IRUFHV WKH VWDWLRQ WR JUDQW FRQVHQW LV VHOI�QHJDWLQJ� ,W ZRXOG GHQ\ ORFDO WHOHYLVLRQ VWDWLRQV

ZKDWHYHU EDUJDLQLQJ SRZHU WKH\ PD\ KDYH OHIW� $JDLQ� WKLV HVVHQWLDOO\ JXWV WKH EDVLF UHWUDQVPLVVLRQ UHTXLUHPHQW RI DQ\

PHDQLQJ� 1R VXFK DYHQXH RI LQWHUSUHWDWLRQ LV RSHQ WR WKH &RPPLVVLRQ�

)LQDOO\� WKH &RPPLVVLRQ VKRXOG QRW EHFRPH WKH UHWUDQVPLVVLRQ FRQVHQW ²UDWH FRXUW�³ *LYHQ WKH QXPEHU RI LQGLYLGXDO VWDWLRQ

QHJRWLDWLRQV LQYROYHG� WKH ZLGH GLVSDULWLHV LQ ORFDO PDUNHW FRQGLWLRQV DQG FKDUDFWHULVWLFV� DQG WKH FRPSOH[LWLHV LQKHUHQW LQ

UDWH VHWWLQJ� WKH SRWHQWLDO DGPLQLVWUDWLYH EXUGHQ ZRXOG EH LQWROHUDEOH� 0RUH WR WKH SRLQW� RI FRXUVH� WKLV FODVKHV ZLWK

&RQJUHVVLRQDO LQWHQW WR OHDYH WKH SULFH� WHUPV� DQG FRQGLWLRQV RI UHWUDQVPLVVLRQ FRQVHQW QHJRWLDWLRQV WR WKH PDUNHWSODFH�

UDWKHU WKDQ JRYHUQPHQW UDWH VHWWLQJ� $V REVHUYHG E\ WKH 6HQDWH FRPPLWWHH� ²>,@W LV QRW WKH &RPPLWWHHµV LQWHQWLRQ LQ WKLV ELOO WR

GLFWDWH WKH RXWFRPH RI WKH HQVXLQJ PDUNHWSODFH QHJRWLDWLRQV�³
��

$/79 VXEPLWV� WKHUHIRUH� WKDW WKH &RPPLVVLRQµV DXWKRULW\ VWRSV DW WKH SRLQW RI FRPSHOOLQJ SDUWLHV WR QHJRWLDWH� LW PD\ QRW

FRPSHO D VXFFHVVIXO QHJRWLDWLRQ� 0RUHRYHU� LW PD\ QRW LPSRVH VXEVWDQWLYH WHUPV RQ WKH SDUWLHV�

,,� &RPSODLQDQWV 6KRXOG %HDU WKH %XUGHQ RI 3URRI LQ $Q\ 3URFHHGLQJ WR (QIRUFH 6HFWLRQ ����E�����&��LL��

1R HODERUDWH SURFHGXUDO VWUXFWXUH LV QHFHVVDU\ WR IDFLOLWDWH DSSURSULDWH HQIRUFHPHQW RI FODXVH�LL�� $V QRWHG DERYH� HYHU\

UHDVRQ H[LVWV WR SUHGLFW WKDW ORFDO WHOHYLVLRQ VWDWLRQV ZLOO QHJRWLDWH ZLOOLQJO\ ZLWK VDWHOOLWH FDUULHUV� &HUWDLQO\� LQ D IHZ

LQVWDQFHV QHJRWLDWLRQV PD\ EHFRPH SURWUDFWHG RU PD\ IDLO DOWRJHWKHU� EXW WKLV LV QR LQGLFDWRU RI EDG IDLWK� $V LQ DQ\

FRPPHUFLDO QHJRWLDWLRQ� LW PD\ MXVW EH WKH SURGXFW RI D EX\HU DQG D VHOOHU ZLWK GLIIHUHQW SHUFHSWLRQV RI WKH YDOXH RI WKH

SURGXFW� $W WKH VDPH WLPH� QRQH RI WKLV SUHFOXGHV WKH SRVVLELOLW\ WKDW LQ VRPH UDUH HJUHJLRXV FDVHV� VRPH FOHDU LQGLFLD RI EDG

IDLWK PD\ H[LVW�
��

,Q VXFK FDVHV� WKH &RPPLVVLRQ RXJKW LQWHUYHQH�
��

                    

,G�

,G�

6HH WKH H[DPSOHV GHVFULEHG�VXSUD� DW Q� ���

6XFK LQWHUYHQWLRQ VKRXOG EH OLPLWHG WR FRPSHOOLQJ QHJRWLDWLRQV� QRW LQWHUSRVLQJ SULFH� WHUPV� RU FRQGLWLRQV ZKLFK WKH

&RPPLVVLRQ FRQVLGHUV DFFHSWDEOH� $JDLQ� &RQJUHVV LQWHQGHG WR FUHDWH D PDUNHW IRU UHWUDQVPLVVLRQ FRQVHQW ULJKWV� LW

HVFKHZHG D V\VWHP ZKLFK ZRXOG KDYH FRPSHOOHG FRQVHQW XQGHU JRYHUQPHQW GLFWDWHG WHUPV �OLNH D FRPSXOVRU\ FRS\ULJKW

OLFHQVH�� )XUWKHUPRUH� LI WKH &RPPLVVLRQ HYHU VHW D SULFH LQ HYHQ RQH LQVWDQFH� WKDW SULFH ZRXOG EHFRPH WKH EHQFK PDUN E\

ZKLFK DOO UHWUDQVPLVVLRQ FRQVHQW DJUHHPHQWV ZRXOG EH MXGJHG� 7KLV QHFHVVDULO\ ZRXOG GUDZ WKH SDUWLHV WR WKLV

SUHGHWHUPLQHG SULFH EOHVVHG ZLWK D JRYHUQPHQW VHDO RI DSSURYDO� 7KXV� WKH PDUNHW IRU UHWUDQVPLVVLRQ FRQVHQW ZRXOG EH

VWLIOHG�
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+RZHYHU� EHIRUH WKH &RPPLVVLRQ LQWHUYHQHV� LW PXVW EH SUHVHQWHG ZLWK DERQD ILGH FRPSODLQW ZKLFK SURYLGHV

VXIILFLHQW UHDVRQ IRU DGGLWLRQDO LQTXLU\� $ PHDQLQJIXO EXUGHQ PXVW EH SODFHG RQ WKH FRPSODLQDQW WR VKRZ WKH QHHG WR JR

IRUZDUG� DV ZHOO DV WKH XOWLPDWH SURRI WKDW D YLRODWLRQ RFFXUUHG� 2WKHUZLVH� WKH &RPPLVVLRQ ZLOO EH H[WHQGLQJ DQ RSHQ

LQYLWDWLRQ WR� LI QRW RXWULJKW HQFRXUDJLQJ� VDWHOOLWH FDUULHUV WR ZKLQH DQG FRPSODLQ HYHU\ WLPH D ORFDO VWDWLRQ UHVLVWV JUDQWLQJ

UHWUDQVPLVVLRQ FRQVHQW WR D VDWHOOLWH FDUULHU DW D EDUJDLQ EDVHPHQW SULFH� 7KH FRPSODLQW LWVHOI WKHQ EHFRPHV D OHVV WKDQ

VXEWOH IRUP RI LQWLPLGDWLRQ E\ D VDWHOOLWH FDUULHU� HPSOR\HG LQ WKH KRSH RI GULYLQJ WKH SULFH EHORZ D PDUNHWSODFH RU

FRPSHQVDWRU\ OHYHO�
��

$JDLQ� QRWKLQJ LQ WKH VWDWXWH EHJLQV WR VXJJHVW WKDW &RQJUHVV LQWHQGHG WKDW VWDWLRQV JUDQW

UHWUDQVPLVVLRQ FRQVHQW DW SULFHV DUWLILFLDOO\ FRQVWUDLQHG E\ JRYHUQPHQWDO LQWHUYHQWLRQ� ,QGHHG� DV QRWHG DERYH� &RQJUHVV

H[SUHVVO\ VRXJKW WR DYRLG WKLV W\SH RI VXEVLGL]DWLRQ RI DQ\ 093' E\ D ORFDO WHOHYLVLRQ VWDWLRQ� 7KHUHIRUH� WKH FRPSODLQW

SURFHVV PXVW QRW EH VWUXFWXUHG WR HQFRXUDJH FRPSODLQWV� ,W VKRXOG GHPDQG WKDW FRPSODLQDQWV PHHW D PHDQLQJIXO EXUGHQ RI

JRLQJ IRUZDUG DQG FDUU\ WKH XOWLPDWH EXUGHQ RI SURRI�

,,,� 7KH 'XW\ WR 1HJRWLDWH LQ *RRG )DLWK 6KRXOG $SSO\ (TXDOO\ WR $Q\ 093' LQ 5HWUDQVPLVVLRQ &RQVHQW 1HJRWLDWLRQV ZLWK D

/RFDO 7HOHYLVLRQ 6WDWLRQ�

7KH &RPPLVVLRQ KDV TXHULHG ZKHWKHU WKH GXW\ WR QHJRWLDWH LQ JRRG IDLWK VKRXOG DSSO\ WR ERWK SDUWLHV WR D UHWUDQVPLVVLRQ

FRQVHQW QHJRWLDWLRQ�
��
$/79 VXEPLWV WKDW LW VKRXOG� $V QRWHG DERYH ZLWK UHVSHFW WR VDWHOOLWH FDUULHUV� WKLV LV QRW D VLWXDWLRQ

ZKHUH HLWKHU SDUW\ KDV DQ\ LQKHUHQW EDUJDLQLQJ DGYDQWDJH� ,W LV QRW D VLWXDWLRQ ZKHUH HLWKHU SDUW\ KDV DQ\ LQFHQWLYH WR UHVLVW

PDNLQJ DQ DJUHHPHQW� ,W LV QRW D VLWXDWLRQ ZKHUH WKH PDUNHWSODFH PD\ EH FKDUDFWHUL]HG DV RWKHU WKDQ FRPSHWLWLYH�

)XUWKHUPRUH� LQ WKH FDVH RI FDEOH V\VWHPV� WKH FRQWLQXLQJ PDUNHW GRPLQDQFH RI FDEOH SODFHV ORFDO WHOHYLVLRQ VWDWLRQV DW D

GLVDGYDQWDJH�
��

7KHUHIRUH� SODFLQJ DQ HTXDO EXUGHQ RQ ERWK VLGHV WR QHJRWLDWH LQ JRRG IDLWK PDNHV VHQVH�

,9� 1R 5XOH 6KRXOG 3URKLELW D &RPPRQ 2ZQHU RI 7ZR /RFDO 7HOHYLVLRQ 6WDWLRQV LQ WKH 6DPH 0DUNHW IURP 1HJRWLDWLQJ D

-RLQW 5HWUDQVPLVVLRQ &RQVHQW $JUHHPHQW�

1R UHDVRQ H[LVWV WR UHTXLUH VHSDUDWH UHWUDQVPLVVLRQ FRQVHQW QHJRWLDWLRQV RU DJUHHPHQWV ZKHQ WZR VWDWLRQV LQ WKH VDPH
                    

*LYHQ WKH SRWHQWLDO IRU WLPH�FRQVXPLQJ GLVFRYHU\ DQG SRWHQWLDO H[SRVXUH RI FRQILGHQWLDO DQG SURSULHWDU\ LQIRUPDWLRQ� D ORFDO

VWDWLRQ ZLOO KDYH FRQVLGHUDEOH LQFHQWLYH WR FDSLWXODWH WR DQ XQUHDVRQDEOH GHPDQG UDWKHU WKDQ DVVXPH WKH EXUGHQ RI OLWLJDWLQJ D

FRPSODLQW� )RU H[DPSOH� PDQ\ ORFDO WHOHYLVLRQ VWDWLRQV UHWUDQVPLVVLRQ FRQVHQW DJUHHPHQWV ZLWK FDEOH V\VWHPV FRQWDLQ VWULFW

FRQILGHQWLDOLW\ FODXVHV� 7KLV ZRXOG DGG WR WKH EXUGHQ RI D FRPSODLQW SURFHHGLQJ EHFDXVH DSSURSULDWH SURWHFWLYH RUGHUV ZRXOG

KDYH WR EH VRXJKW DQG OLWLJDWHG� $/79 UHPLQGV WKH &RPPLVVLRQ WKDW PDQ\ LQGLYLGXDO ORFDO VWDWLRQV ZLOO EH QHJRWLDWLQJ WRH�WR�WRH

ZLWK PXOWLELOOLRQ GROODU QDWLRQDO VDWHOOLWH FRPSDQLHV� %DWWOHV RI WKH WLWDQV OLNH $2/ 7LPH :DUQHU DQG )R[ PD\ RFFXU� WRR� EXW LQ

PDQ\ LQVWDQFHV� QHJRWLDWLRQV ZLOO LQYROYH MXVW D ORFDO WHOHYLVLRQ VWDWLRQ� 7KH SRWHQWLDO IRU D VDWHOOLWH FDUULHUµV DWWHPSWLQJ WR

ZLQ WKURXJK LQWLPLGDWLRQ LV VXEVWDQWLDO LQ VXFK FDVHV�

1RWLFH DW ����

$V QRWHG� VXSUD� DW Q���� FOXVWHULQJ KDV VHUYHG WR LQFUHDVH FDEOHµV EDUJDLQLQJ DGYDQWDJH RYHU ORFDO WHOHYLVLRQ VWDWLRQV�
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PDUNHW VKDUH D FRPPRQ RZQHU� )LUVW� WKH &RPPLVVLRQ GHWHUPLQHG LQ SHUPLWWLQJ VXFK GXRSROLHV WR H[LVW WKDW WKH\ ZRXOG QRW

SRVVHVV VXIILFLHQW PDUNHW SRZHU WR H[HUW DQWLFRPSHWLWLYH SUHVVXUH LQ WKH ORFDO PDUNHW�
��

,QGHHG� WKH QHZ UXOHV DUH GHVLJQHG

WR DVVXUH WKDW QHZO\ IRUPHG GXRSROLHV GR QRW SRVH D GDQJHU WKDW WKH PHUJHG VWDWLRQV ZLOO JDUQHU H[FHVVLYH RU

DQWLFRPSHWLWLYH OHYHOV RI PDUNHW SRZHU� 6HFRQG� LQ DGRSWLQJ WKH UHWUDQVPLVVLRQ FRQVHQW SURYLVLRQ� &RQJUHVV HQYLVLRQHG WKDW

ORFDO WHOHYLVLRQ VWDWLRQV PLJKW VHHN WR DVVXUH FDUULDJH RI RWKHU SURJUDP FKDQQHOV LQ OLHX RI FDVK FRQVLGHUDWLRQ IRU WKH ULJKW WR

UHWUDQVPLW WKHLU VLJQDOV� $V SRLQWHG RXW LQ WKH 6HQDWH UHSRUW�

2WKHU EURDGFDVWHUV PD\ QRW VHHN PRQHWDU\ FRPSHQVDWLRQ� EXW LQVWHDG QHJRWLDWH RWKHU LVVXHV ZLWK FDEOH V\VWHPV� VXFK DV

MRLQW PDUNHWLQJ HIIRUWV� WKH RSSRUWXQLW\ WR SURYLGH QHZV LQVHUWV RQ FDEOH FKDQQHOV�RU WKH ULJKW WR SURJUDP DQ DGGLWLRQDO

FKDQQHO RQ D FDEOH V\VWHP�

��

7KHUHIRUH� D UHTXLUHPHQW WKDW FRPPRQO\ RZQHG VWDWLRQV LQ WKH VDPH PDUNHW EH WKH VXEMHFW RI VHSDUDWH QHJRWLDWLRQV DQG

DJUHHPHQWV ZRXOG FODVK ZLWK &RQJUHVVLRQDO LQWHQW DQG WKH &RPPLVVLRQµV RZQ DSSUHFLDWLRQ RI WKH PDUNHW SRVLWLRQ RI GXRSRO\

VWDWLRQV�

9� &RQFOXVLRQ

$/79� WKHUHIRUH� XUJHV WKH &RPPLVVLRQ WR FRQILQH LWV DFWLRQV LQ WKLV SURFHHGLQJ WR WKRVH ZKLFK DUH OHJDOO\ DXWKRUL]HG DQG

IDFWXDOO\ MXVWLILHG� 7KLV LV QR WLPH IRU WKH &RPPLVVLRQ WR HPEDUN RQ DQ XQDXWKRUL]HG� XQZDUUDQWHG FUXVDGH WR SURPRWH

FRPSHWLWLRQ WR FDEOH WHOHYLVLRQ E\ LQVLVWLQJ WKDW ORFDO WHOHYLVLRQ VWDWLRQV VXEVLGL]H VDWHOOLWH FDUULHUV� 0DQ\ ORFDO WHOHYLVLRQ

VWDWLRQV DOUHDG\ VWDQG WR VXIIHU IURP WKH GHOD\HG DSSOLFDWLRQ RI WKH QHZ FDUU\ RQH� FDUU\ DOO UHTXLUHPHQW� 0HDQZKLOH� WKH\

DUH EHLQJ VWRQHZDOOHG E\ FDEOH RSHUDWRUV ZLWK UHVSHFW WR FDUULDJH RI WKHLU GLJLWDO VLJQDOV� 7KH\ DUH IDFLQJ HQRUPRXV FRVWV WR

EXLOG GLJLWDO IDFLOLWLHV ZKLFK SURPLVH WR JHQHUDWH OLWWOH UHYHQXH LQ WKH QHDU WHUP� 7KH\ DUH VWUDLQLQJ DJDLQVW LQFUHDVHG

FRPSHWLWLRQ IURP DQ HYHU H[SDQGLQJ DUUD\ RI FDEOH SURJUDP VHUYLFHV DQG GUDPDWLF LQFUHDVHV LQ WKH QXPEHU 093'�VHUYHG

KRXVHKROGV� WR VD\ QRWKLQJ RI WKH LQWHUQHW�

0RUHRYHU� &RQJUHVV LQWHQGHG WKDW ORFDO WHOHYLVLRQ VWDWLRQV EH FRPSHQVDWHG IRU WKHLU VLJQDOV LQ D PDQQHU ZKLFK

UHIOHFWV WKH YDOXH RI WKHLU VLJQDOV WR 093'V� ,W QHYHU VXJJHVWHG WKDW VDWHOOLWH FDUULHUV EH LQVXODWHG IURP WKH PDUNHWSODFH LW

FUHDWHG WR DVVXUH VWDWLRQV WKH RSSRUWXQLW\ WR VHFXUH MXVW FRPSHQVDWLRQ� $/79� WKHUHIRUH� VXEPLWV WKDW WKH &RPPLVVLRQ

UHIUDLQ IURP DGRSWLQJ DQ\ VXEVWDQWLYH RU SURFHGXUDO UXOH ZKLFK ZRXOG GHIHDW WKH IXOO LQWHQW RI 6HFWLRQ ��� RU KDQGLFDS ORFDO

WHOHYLVLRQ VWDWLRQV LQ WKHLU HIIRUWV WR PDLQWDLQ D KLJK TXDOLW\� XELTXLWRXV� IUHH YLGHR SURJUDP VHUYLFH IRU DOO YLHZHUV�

Respectfully submitted,

___________________________________
                    

5HSRUW DQG 2UGHU � 00 'NW� 1R� ������� )&& ������ �UHOHDVHG $XJXVW �� ����� DW ����� ���

6� 5SW� ������� ���G &RQJ�� �G 6HVV� ����� ������ >HPSKDVLV VXSSOLHG@�
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